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ANIMAL LAW by Gary M. Kaleita and Peter Simmons 

Lions, Tigers, and Bears, Oh My! 

Owner and HOA Liability for Wild Animal Attacks 

I
t was once said that "coop­
eration for mutual benefit, a 
survival strategy very common 
in natw·al systems, is one that 

humanity needs to emulate."1 No­
where is cooperation needed more 
than in reducing or preventing owner 
and homeowner association (HOA) 
liability for wild animal attacks. 
As land development continues to 
escalate and intrude upon animal 
habitats, the barriers that histori­
cally keep proper distance between 
humans and animals decline. At the 
same time, catalyzed by conservation 
efforts undertaken by the Florida 
Fish and Wildlife Conservation Com­
mission (FWC), an increase in the 
black bear population here in Florida 
has resulted in a significant rise in 
human-bear conflicts as bears learn 
to forage for food in residential areas 
where numerous attractants (like 
unsecured household trash) present 
potentially easy pickings. This has 
resulted in bears becoming habitu­
ated to human contact. Since 2013, 
there have been several instances 
of Florida black bears mauling resi­
dents of neighborhoods located near 
bear habitat. As human populations 
grow and natural habitats shrink, it 
is increasingly likely that bears may 
injure people and/or damage their 
property. Using bears as our primary 
exemplar, this article explores land 
owner and HOA responsibilities for 
the actions of wild animals that often 
result from habitat encroachment. 

Liability in General 
Generally, an owner of land does 

not have an obligation to warn oth­
ers about the dangers of animals in 

their natural habitat or protect oth­
ers from wild animal attacks.2 Yet, 
the law is well settled that an owner 
or occupier of land must exercise 
ordinary care in the management 
of their property, and the breach 
of this duty gives rise to a cause 
of action for negligence. 3 While an 
owner's duty to exercise ordinary 
care is not expected to prevent all 
injury, an owner is expected to use 
reasonable care to discover danger­
ous conditions on their land and 
to protect permitted entrants from 
those conditions. The interpretation 
of this duty varies from court to 
court, but prudent owners should re­
gard every visitor (whether a guest 
or contractor) as a potential party 
deserving such protection. Indeed, 
a Georgia court case indicated that, 
when a visitor was injured running 
away from a snake in overgrown 
grass, negligence could be found 
if the owner should have foreseen 
that there were snakes in the area 
on account of the overgrown grass. 4 

In that respect, an owner's duty "is 
not sacrosanct in itself, but only an 
expression of the sum total of those 
considerations of policy which lead 
the law to say that the particular 
plaintiff is entitled to protection."5 

In making this judicial policy 
determination, courts weigh the 
foreseeability of harm to the plain­
tiff, the degree of certainty that the 
plaintiff would suffer injury, the 
policy of preventing future harm, 
and the extent of the burden on the 
defendant and consequences to the 
community of imposing a duty to 
exercise care with attendant liability 
for breach. 6 Florida courts tend to 

tip the scales in favor of defendant­
owners under the doctrine of ferae 
naturae, 7 relating to animals that 
are wild by nature. The crux of this 
rule is that the law generally does 
not require an owner to anticipate 
the presence of or guard a visitor 
against harm from wild animals 
unless the owner has reduced the 
animals to possession, harbors such 
animals, or has introduced wild ani­
mals orito the property that are not 
indigenous to the locality.8 However, 
Florida courts have qualified that 
rule as follows: 

We do not say a landowner can never be 
negligent with regard to the indigenous 
wild animals found on its property. A 
premises owner could be negligent with 
regard to wild animals found in artificial 
structures or places where they are not 
normally found; that is, stores, hotels, 
apartment houses, or billboards, if the 
landowner knows or should know of 
the unreasonable risk of harm posed by 
an animal on its premises, and cannot 
expect patrons to realize the danger or 
guard against it. 9 

In a case involving a lawsuit 
against a hospital by a patient bitten 
by a black widow spider, the court 
described the negligence claim as 
"essentially a premises liability ac­
tion against the landowner-hospital" 
by an invitee. 10 In reversing the 
original jury damages award in St. 
Joseph's Hospital v. Cowart, 891 So. 
2d 1039, 1040 (Fla. 2d DCA 2004), 
the Second DCA noted that "[n]o 
Florida cases specifically address a 
premises liability action based on a 
spider or insect bite," but "Florida 
law holds that landowners do not 
have a duty to guard an invitee 
against harm from wild animals, 
except in certain circumstances not 
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applicable here." 11 

The "circumstances not applicable 
here" are those in which Florida 
courts have held that an owner can 
be negligent when the evidence 
demonstrates the owner knew of the 
unreasonable risk of harm posed by 
a wild animal. 12 The Cowart court 
recognized that an owner's duty to 
guard a visitor against harm from 
wild animals hinges on the owner's 
knowledge of the danger being su­
perior to that of their visitor. 13 For 
instance, the hospital in Cowart 
could have such a duty ifthe hospi­
tal records demonstrated that there 
was a black widow infestation or 
that other patients had been bitten 
by black widow spiders. 14 This was 
why the Colorado Supreme Court, in 
CeBuzz, Inc. v. Sniderman, 171 Colo. 
246, 252 (1970), found a grocery 
store owner's negligence established 
as a matter oflaw when a tarantula 
spider bit a customer. The CeBuzz 
court found the owner negligent, as 
a matter of law, because the store 
had prior knowledge and notice of 
the presence of tarantulas on its 
premises and in the bananas it sold. 
Thus, the store failed to exercise due 
care toward its customers by allow­
ing that condition to exist and to 
continue, and the store took no steps 
to safeguard its customers from the 
threat of injury. 15 

In that respect, if bears are known 
to become habituated to human con­
tact and attack people on premises 
located in bear-prone areas where 
bear incursions are frequent, and 
the owner is aware of them and 
makes no effort to reduce bear 
attractants on their property, a 
court could find such owner negli­
gent when a bear attacks a visitor. 
Specifically, the court would find it 
necessary to decide the following 
factual questions: 1) the extent of 
the owner's knowledge of the pres­
ence of bears in surrounding areas; 
2) the foreseeability that a bear 
would attack a visitor on the owner's 
property; and 3) the sufficiency of 
the owner's knowledge of danger 
so as to give rise to a duty to post 
warning signs or further safeguard 
visitors from such danger. 16 

The duty of care that an owner 
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owes to safeguard visitors from fore­
seeable bear attacks may be likened 
to a landlord's duty of care to protect 
tenants from foreseeable criminal 
attacks. 17 The question is not simply 
whether a criminal attack is foresee­
able, but whether a duty exists to 
guard against it. 18 Again, whether a 
duty exists is a question of fairness, 
weighing the relationship of the par­
ties, the nature of the risk, and the 
public interest in the proposed solu­
tion.19 That is why the Third DCA 
in Ten Associates v. McCutchen, 398 
So. 2d 860, 861 (Fla. 3d DCA 1981), 
found that when the landlord knew 
(or had constructive knowledge) of 
a prior rape and numerous break­
ins through apartment windows, 
a jury could reasonably determine 
that protective measures were in­
adequate, and that such inadequacy 
contributed substantially to a ten­
ant's rape.20 

Applying These Principles 
The pressing question for home­

owners' associations becomes wheth­
er an HOA can be held liable for 
injuries and damages and, if so, 
what steps must an HOA take to 
safeguard its residents from such 
attacks? Prevailing law views the 
relationship between an HOA and 
a homeowner as analogous to the 
relationship between a landlord 
and tenant.21 For instance, akin to a 
landlord, an HOA is held responsible 
for the maintenance of those areas 
over which it exercises dominion and 
control. Indeed, if an HOA specifical­
ly knew or reasonably should have 
known that some hazardous condi­
tion or activity under its control 
could injure the plaintiff (such as 
prior crimes in the area and the need 
for better exterior lighting to deter 
criminal activity) and the HOA had 
a reasonable opportunity to guard 
against the hazard, then the HOA 
could be found liable for its failure to 
provide reasonable security against 
the foreseeable criminal activity.22 

While the types of actions an HOA 
could take to deter or prevent crimi­
nal acts and whether they are appro­
priate are debatable (and the courts 
will generally not second guess the 
business decisions of an HOA's board 

Bears have been 

known to enter 

garages looking 

for garbage and pet 

food. While they 

are there, they may 

open freezers and 

refrigerators looking 

for food, or even 

enter the house. 

of directors), if no action is taken at 
all when it would be reasonable and 
prudent to do so, then liability can 
result. Further, since homeowner 
rights in this area arise out of the 
foreseeability of criminal acts in the 
community and whether an HOA 
has acted with due care in attempt­
ing to reduce the likelihood of such 
acts, the mere fact that the crime 
occurs inside an owner's home (as 
opposed to an HOA common area) 
does not relieve an HOA from liabil­
ity when the foreseeability of a par­
ticular type of harm arises out of a 
failure to provide reasonable safety 
measures in the common area. 23 

It is not much of a stretch to 
analogize the attack of a bear, or any 
other wild animal, to a criminal at­
tack. Indeed, a recent Florida court 
case implicitly provided the bridge 
connecting criminal and animal 
attacks. Specifically, in Wamser v. 
City of St. Petersburg, 339 So. 2d 
244, 246 (Fla. 2d DCA 1976), a case 
involving a lawsuit against a city by 
someone who was bitten by a shark 
while swimming at a city beach, the 
swimmer alleged that the city was 
negligent for failing to warn swim­
mers about sharks in the area. The 
Wamser court expressed that, absent 
reasonable foreseeability of danger 
(there was not a single shark attack 
on record in the history of the beach 
in question), the city had no duty to 

26 THE FLORIDA BAR JOURNAUNOVEMBER 2017 

warn of shark attacks.24 Implicit in 
that decision was the proposition 
that if shark attacks had been oc­
curring, the city could have owed a 
duty to warn swimmers about them. 
In that respect, if bears are known 
to enter residential subdivisions, 
damage property, and even attack 
people and pets in bear-prone areas 
due to the presence of attractants in 
the community (such as unsecured 
trash) , an HOA that is aware of 
these issues and makes no effort to 
reduce bear attractants in the com­
munity could face liability for dam­
ages, injury, or death should such 
occur as a result of a bear incursion. 

A Georgia case, Landings Ass'n, 
Inc. v. Williams, 291 Ga. 397 (2012), 
explicitly addressed the issue of 
whether an HOA failed to take 
reasonable steps to protect a victim 
from being attacked and killed by 
a wild animal (in this case an al­
ligator) in a residential community. 
While it was ultimately determined 
that the HOA did not breach its duty, 
the reasoning is far more important 
than the result. The court exoner­
ated the HOA because the victim 
had equal knowledge of the threat 
of alligators within the community 
on account of the HOA's widely pub­
licized policy of removing any large 
or aggressive alligators and frequent 
warnings as to the presence of alli­
gators and the danger they pose to 
humans and pets. 25 Had the HOA 
not adopted or followed this policy, 
the court could easily have found 
liability on the part of the HOA. 

Emerging Law Implications 
The emerging law signals that 

HOAs in bear-prone areas should 
seriously consider adopting and 
enforcing bear-wise community 
policies designed to reduce bear 
attractants in their subdivisions 
and thereby reduce the likelihood 
of bears entering into or lingering 
in the community looking for food . 
Failure to do so could result in the 
HOA being found liable for an at­
tack. Of course, if an HOA adopts 
such a policy, then the HOA will be 
expected to comply with and enforce 
that policy, and its failure to do so 
could result in liability on the part 
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of the HOA should an attack occur. 
If a resident or visitor is killed by 

a bear, it is likely that an HOA will 
be sued, and it is quite possible that 
such a suit could survive a motion to 
dismiss given the right circumstanc­
es. To conceptualize just how cogent 
this belief is, an attorney in South 
Carolina reached a self-proclaimed 
landmark legal settlement against 
a private development for his client 
who had his arm ripped off and eaten 
by a 10-foot alligator.26 The complaint 
alleged that despite having "actual 
and constructive knowledge of the 
ongoing presence and aggressive 
behavior of the large alligator [the 
defendants] failed to take reasonable 
action to secure the premises of the 
golf course and to warn its business 
invitees, including the plaintiff, of the 
alligator's aggressive presence, size, 
or aggressive behavior." These allega­
tions were apparently sufficient to 
induce a settlement. 

While homeowners and HOA's 
generally carry liability insurance, 
sometimes such an insurance policy 
may not cover animal attacks, or 
may have an animal liability exclu­
sion endorsement, which caps the 
insurance coverage for them. If an 
HOA is found liable and does not 
have sufficient liability insurance, it 
can be required (at least in Florida) 
to levy a special assessment against 
its homeowners to pay any shortfall 
in insurance coverage. A homeown­
er's own liability insurance policy 
may not cover such an assessment 
unless the homeowner has a loss 
assessment endorsement, and even 
those can cap the insurance cover­
age available to a homeowner to pay 
such an assessment. 

Practical Tips for Controlling 
Liability by Being Bear-Wise 

The best way to keep bears out of 
subdivisions you represent (or live 
in) is to enact a program to make 
those communities bear-wise, which 
is adopting the principles detailed 
by various organizations, including 
the FWC, to reduce human-bear 
conflict. 27 While a plethora of infor­
mation about this subject is easily 
available, 28 this article summarizes 
some of the readily available infor-

mation on various steps that can be 
implemented as appropriate depend­
ing on the circumstances. 

For example, as a developer, the 
most effective way would be to in­
clude bear-wise community require­
ments in subdivision restrictions. 
This gives the homeowners' associa­
tion a mechanism to enforce them, 
including the imposition of fines for 
violations. Builders selling homes in 
a community that already has sub­
division restrictions recorded by an­
other developer can consider asking 
the developer or the homeowners' 
association to amend them. If this 
is not feasible, consider adding an 
addendum to home sales contracts 
addressing some of these matters. 
For those operating or managing an 
existing homeowners' association, 

investigate whether a given subdi­
vision's restrictions grant the board 
of directors the authority to impose 
bear-wise community requirements, 
or whether it must be done with the 
approval of the homeowners, and 
proceed accordingly. 

Regardless of the means or meth­
ods of adopting them, bear-wise 
community requirements should 
typically address the following types 
of issues: 

•Educate Residents - Residents 
should be aware of the possibility 
that bears will enter the subdivision. 
Inform homeowners (via the subdivi­
sion restrictions or sales contracts) 
that the community is located in an 
area that may contain various spe­
cies of wild animals, such as bears, 
that may stray into the community, 
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and which may pose a nuisance or 
hazard. This kind of disclosure can 
include a disclaimer that a resident 
buying a home in the community 
accepts all risks associated with 
wild animal encounters. This can 
limit potential liability that may 
be asserted against 'the developer, 
builder, or homeowners' association 
should a bear attack occur. Residents 
should be conscious of the possibility 
of a bear encounter when they are 
in their yards, or walking around 
the subdivision, especially when 
walking dogs. When out at night, 
residents should be alert and carry 
a flashlight so they are not surprised 
by a bear. Some people recommend 
that persons walking in bear-prone 
areas also carry an air horn and/or 
bear spray. Residents should know 
to report bear contact to the FWC. 
Bear encounters or intrusive bear 
activity should be reported to FWC's 
applicable regional office (there are 
five located throughout Florida). 
Report known instances of anyone 
feeding bears to FWC's Wildlife 
Alert Hotline at (888) 404-3922. If 
the homeowners' association has 
a staffed gatehouse, ask residents 
to notify the gatehouse when bears 
are seen in the community so that 
a "bear alert" sign can be posted in 
the window at the entrance to the 
community, at least for a day or so. 
Have the gate attendants maintain 
a log book of bear activity reported 
by residents. 

• Erect Signage - Consider 
erecting permanent signs at the 
entrances to the community, warn­
ing incoming residents, visitors, and 
contractors that the community is 
in an area where bears may be en­
countered, and advising them to be 
alert and avoid contact. Although 
residents may know of this possibil­
ity, visitors and contractors may not. 
Such signs can also serve to limit 
the potential liability of a developer, 
builder, or homeowners' association 
should an attack occur. 

• Secure Human Food Sources 
- Inform all residents that they 
must not feed wild animals of any 
kind, nor engage in conduct that 
attracts wild animals into the com­
munity. This includes leaving food 

waste in containers or areas that 
are accessible to wild animals, and 
allowing wild animals to access food 
waste, pet food, bar-b-que grills, re­
frigerators, or freezers in garages, 
or on porches or patios. Require 
bar-b-que grills to be cleaned after 
each use, or otherwise stored in 
closed garages (after detaching the 
propane tank, which should never 
be stored indoors), since grills on 
porches are bear attractants. The 
FWC has advised that if potential 
food sources are properly controlled, 
bear intrusions go down to near zero 
unless bears are already habituated 
to seek these food sources in your 
subdivision. 

• Reduce Natural Food Sources 
- Some fruit and nut trees attract 
bears, as do some berry bushes (but 
bears are not generally attracted to 
citrus). Avoid planting landscaping 
that attracts bears near patios and 
entryways. Fruits, nuts, and berries 
should be picked when ripe, and not 
allowed to remain on the ground 
when they fall. Some types of veg­
etables (potatoes and root vegetables, 
such as carrots and beets) are also 
bear attractants. Even birdfeeders 
attract bears, so they should be re­
quired to be brought in at night if not 
prohibited entirely, and the ground 
underneath birdfeeders should be 
kept free from accumulations of 
birdseed. Needless to say, beekeeping 
attracts bears, as do salt and mineral 
blocks that some people leave out 
for deer. Composting food waste can 
also attract bears. The housing of 
domestic animals outside the home 
(such as in bird cages, rabbit cages, 
dog houses, etc.) should be avoided. 
Subdivision restrictions should 
contain language broad enough to 
address these kinds of activities in 
its bear-wise requirements. 

• Secure Garages and Vehicles 
- Bears have been known to enter 
garages looking for garbage and 
pet food. While they are there, they 
may open freezers and refrigera­
tors looking for food, or even enter 
the house. A 2014 attack in central 
Florida took place when a resident 
entered her garage (which had been 
left open) from the house, only to 
find it occupied by bears feeding on 
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garbage kept in the garage pending 
pick-up. 29 Garage doors should be 
kept closed when not actually in 
use. Bears are known to break into 
vehicles, especially when they smell 
food in them. You should not leave 
pet food, groceries, garbage, coolers, 
or food products of any type or other 
scented items (like Chapstick) in 
vehicles. 

• Mandate Bear-Resistant Trash 
Cans - Consider mandating the use 
of bear-resistant trash cans for the 
disposition of food waste. This may 
require homeowners to place food 
waste in a bear-resistant trash can 
and other waste in a regular trash 
can. Bear-resistant cans are adver­
tised as such, and contain special 
locking mechanisms of various types 
that are designed to withstand a 
bear's attempts to open them, and 
they are strong enough to preclude 
the bear from damaging them. 
However, they can be expensive, and 
must be capable of pick-up by the 
trash hauler servicing your subdivi­
sion. The trash hauler may charge 
an annual fee to accept these cans 
because they may require the use of 
tilting mechanisms on their trucks, 
and it may take a hauler 10 to 15 
extra seconds to empty them. In a 
subdivision of 150 homes, that can 
add 30 or 40 minutes to the hauler's 
pick up time. These matters can 
be investigated by contacting the 
trash hauler servicing your subdivi­
sion. The hauler may be able to sell 
homeowners or their association ac­
ceptable bear-resistant cans at the 
hauler's cost. The board of directors 
of the homeowners' association may 
have authority under its governing 
documents to require residents to 
use these, but the documents may 
require a vote of the owners. 

• Regulate Trash Pickup - Bears 
are frequently attracted into a com­
munity by residents putting trash 
out for pick-up the night before, 
instead of the morning of pick-up. 
This should be precluded by the 
subdivision restrictions, especially 
if bear-resistant trash cans are not 
being used. 

These types of precautions will 
go a long way toward reducing or 
eliminating bear incidents in your 
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communities, and thereby avoid ha­
bituating the local bear population. 
It is important that homeowners' 
associations be vigilant in enforcing 
these requirements, like all subdivi­
sion restrictions. A successful bear­
wise community can offer residents 
the benefits of Florida's natural 
surroundings, while minimizing the 
risk of adverse interactions with 
wildlife. Such precautions will also 
offer a developer, builder, or home­
owners' association a better chance 
of minimizing its potential liability 
should an incident actually occur. D 
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